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JUCGHMENT

EINGEAM, J.

Tie plaintiff clajms apainst the defendants in a persoual and representa-—
tive capacity ae the widow end administratrix of the estace of late Abrgham
Lecpold Harris whoe died as a rasuit cf a wotor vehicle coliisiocn with # Cortina
Motor car %H.W. 21 rebist;red in the naiwe of the first nawed detendant and which
wae Leiny driven alony burke Rood, Spanish Town in the parish of Saint Cetheriue

on 13th September, 1678, The deceased suffercd injuries from which lhie succumbed

on 19th September, 1970 iu the Spanish Town Hospital. There is ne issue thac
the first named defendant was cthe driver of this motoy car at the time of the
collision.

Havin; repard to the claiwn and defence filed & nusber of igsues fall for
decerminaticn nawely:-

1. Cwnership

2. Apency

3. Liabilicy

4. Tamases

o



The driver of the motor car involved in the collision with the deceased,
Donald Russell who is named as the second defendant in the suit was not served
and is therefore noﬁ a party to the action.

As to the issués raised on the pleadings, if the plaintiff's claim in
establishing 2ny of the first three questions raised fails; the question of
damages does not fall for my consideration.

It is clear from the cutset that based cn the pleadings that none of the
four issues referred to admit of an easy sclution as on the pleadings, apart from
the admission by the defence that the car was a Cortina mctor car B.W. 21 and
that it was being driven at the material time by the second nomed defendant
Donald Russell, the matter is ¢ne which as the evidence emerged is riddled with
conflict from beginning to end. It will be my task, therefore, tc attempt to deal
with what is a seemingly impéssible task. In doing so I shall follow the order in
which the issues have been identified.

1. Owmership.

The motor vehicle in question was on the date of the collisicn registered
in the name of the first named defendant. This was the name which appeared on
the motor vehicle register as to whom was the registered owner of the vehicle.

The evidence cof Police Sergeant Jeffeth Seville was that following the report of

the aceidert the defendan: Bajoo came to the Police Station at Ferry and produced
the documents icr the car. This is, however, denied by Bajou who testified to
having zcld tiie vehicle; to cne Beresford Ricketts on a day in about March, 1976.
There was no attempt by Bajoo on the date of the alleged sale cof the vehicle in
March 1976 or in the wany intervening months up to 13th Septewber when the ccllisicn
occured; to atitend at the Collectorate with the alleped new cwner Beresford Ricketts
and effect a transfer of cwnership.

The state of the repister being prima facie evidence of ownership, the fact
that Daniel Bajoo's naome appeared thereon as the registered owner of the said

motor car raised a presumption that he was the owner of the vehicle on the date of

the ccllision. This presumption was, however, rebuttable by evidence tc the contrary.




L the evidence of Sergeant geville as ta what transpired fecllowing the report
which 1 accept T hold that the evidonce of the state of the repister was supported
by lujooc’s conduct in takivs e documents for the vehicie to the Police Station:.
here 1@ uo evidence of any vxecuted tvansfer sugpestiug an intention to effect a
cnaupe 1n the ownership of ¢he vehicle. What PaZoe in s2dd by Serpeant Sevailie to
teve done is equaily consiszeng vith the counduct of wry responsible repistered
oWuer. No mentiun was nade o Serpent Seville of cny chwage an the states of the
cwnersindlp of the vehicle., I wowulid accordingly heold thai tvhere has beern no credibin
eviGenuce adduced upon which I supht wor to find that there was sufficient proof
basec upon a preponderance oi probabilicy that the 1st defewnduant was the owaer of
th: vehicle,

Z.  hAgency

There is no issuc that che vehicle which was rogdstsved in the name of
Laviel Pnjoc was being driven by the Ind nomed defendsit Doucld Kussell on Hurke
road when 1t was involved ia 4 collicion with the decesszed on 13th September, 1376,
The fuct that the vehicle, & vari weas being drives Dy Kuosell did wot ip so facto
wwply chat he (fussell) wos usin, vhe vehicle as the ssivant or «pent of bajoo and
not, «& the evidence also scuzht e establish as the servant or agent of Leresferd
Hicheris. Deing a taxi the evadence required to infer an apency would in my opinicu
be uot the same us in the cese ¢f & privete motor vehicle. The sole purpose of tho
use € which vehicles of that clioss are ordinuary put being to carry passenyers for
hixe or reward, The repisteved cwner would be the persosn oxdinarvily respousible tez
bran;ing about this state of aflnize.

e the presumption is chan the driver was using th+ vabicle a2s servaut or
agent of the regiscered cwnuy, the onus of proof restr:s upor. the registered owuer
to establish that such a state of affeire did not exist.

salthough both Ruswell, Ricketts and Lajoo have affirmatively stoted that

tht cur was bLeiny used by kuss2lil on business otherwice than as the servant or

aoent of fajoo, I aw winded ic hold on the testimony of Scrpeant Seville that:-
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I. Tne failure of [Bajou to azsert that there hod besn 2 chauge in ownership at
the time of the tendering of the documents relating to the vehicle.

é, Coupled with the fact that Pajos ownod o fleet of taxis - is sufficient
affirmative evidence to estchlish that Russell, zcoentraery to what he said
was using the caid vehicle us an agent for Bajoo, bils fovrmer scheol wmate,
ag o taxl on the date in guestion,

3. Liability
This question is iw wy cpiniun the nost difficuli to resolve. Thet chis

is so is due to the almost tetal sbsence of any witnesses te support the allegatiocu

of nepligence contended for %y the plaintiff.
This situation is further compounded by the allegariopms us zet out in the
pleaiicgs.

K. The Pleadlinps

Paragrapn 2 of the stotement of claim alleged inter alia chat:-
“the 2ad nawed defccdont bedns the servani and dgent
cf the filrst named defendunt apd driving in the course
of his duty g0 aegligently drove, managed, or controlled
mctor vehicle leiteved and numbered E.W. Zi owned by the
Ist named defendnnt that the Znd named defondaut caused

or permitted the wanid vehidels to collide inro the back of

a pedal cycle ridfen by the deceased sAbraham Leopold hHarris

causing sevors injuries.

YARTICULARS OF BEGLIGENCE,

The Znd named deflondant was nepligent in thali-
(a) He drove at « speed wnich was excegsive ia the
circumstances,

() He falied to kiep any or any pruntr look out or to

hove any Or any Lroper Look oul of €6 have ohy oT any

sufficient reyoavd for traffic that wag or zlyht reason-

ably be ou the zsid read,




(c) He permitted the said motor vehicle to collide into the

rear of the deceased's vehicle.

(d) He failed tc stop, slowdown, to swerve or in any other
way to manage or control the said motor vehicle so as to avoid
a collisicn.™

(Emphasis supplied)

The burden of proof rested upon the plaintiff to establish the allegatioms
set out in her claim. Based upon the account as relatéd by the 2nd named
defendant that the collision was caused by the act of the deceased in stepping
out suddenly intc the path of the car driven by the 2néd defendant, no proof of
negligence or contributory negiigence could arise upon this account.

E. The Evidence

This consisted of statements given by Donald Russell and the deceased;
while injured and suffering from head injuries in particular and a patient at the
Spanish Town Hospital..

According to Sergeant Seville, Russell following the repert of the accident,
drove the vehicle back to the scem and told him that "I was trewelling along
Burke Road golng towards Cumberlans Road and on reaching the intersection of Burke
Road and Wellington Street I saw when the deceased stepped off the sidewalk intc
the patl: oFf ?iw motcr o and he was hit." Sergeant Seville on proceeding to the
hospital lat:w un in the dey of 13th September, 197¢ saw the deceased but he was
not in » condition to emaltle a full statement to be taken from him. FHe, however,
said to Gergeant Seville that "I was standing cn the sidewalk when the car swerved
over to the rizght ar? hit me."

The next statewent made by the deceased was to his widow Estella Harris. A4s this
statement was allegedly wade tc her arcund 1'1:00 a.m. on 13th September, 1976 it would
have been shortly after the deceased was taken to the Spanish Town Hospital.

As the widow of the deceased she clearly falls into the category as does all
the other wituesses, save and except Sergeant Seville, as parties with an interest
to serve. Their evidence has therefore to be approached with caution

(See K. vs. Prater) [1960] 2 G.B. 464 [1960] 1 ALL. ER 298 which although a criminal
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mattexr is clted as being of peneral application to beoth civil and criminal matters.

hcecording to rs, Harris op sesing her husband at the hospital “he was wearing
the clothes he left home with that morning. The shirt had on blood and it was wet.
His pants was also wet. I spoke tc him. He told we what hed happened to him. He
saié¢ I was crossing the road and as T reached to the bank of the road-side tchere
was a car coming to the keep to left and 1t was very fasgt coming down and it hit me
down . ©

From these two statements made by the deceassd there iz o conflict as to where
the deceased was positioned when hit by the car. If the account given to his wife
is tc¢ be believed he had crossed the road and had reached the bank of the road. To
Serpeant Seville he was on thc side~walk when the car swerved and hit him. What is
cignificant however, is the tcotal absence of any evidence to support the allepations
as set out at paragraph 2 of the statemeant of claim awd emplified in the particulars
of neplizence, The Supreme Court, being a Court in which civil czuses or matters
are governed by pleadings, a porty who alleges certaln material foets in setting out
the cage that they are relying on must prove that case.

In this regard there is nothing to alter the fact that the Statement of Claim was
filed a2s far back as 3lst fugust, 198Z. In 2 material particular it sought to allege
that the deceased was hit otf a bicycle. This was what the plaintiff was required to
prove as being brought about by the negligent manner of driving of the 2nd defendaunt
for which the lst named defendant would have based upon the proof of agency, been
vicariously liable. This aliejstion in the pleadings was totally lacking as to the
evidence adduced in support of the claim. Ian short che evidence adduced by the
plaintiff did not support her case as to what she sought to allege in the statement
of claim.

in this regard the evidence lead at the hearing contained in the twe statements
made by the deceased to the Folice and his widow at the Sponish Town Hospital placed
him in the rcle of a pedestrian when the collision coourred. These statements are
not without some measure of conflict as to the circumstonces in which the deceased

was injured.



When rhe evidence adduced by the plaintiff in proof of neglijence iz weighed,
examined; evaluated and assesced, it does not in wy opinion establish negligence by
the sccond defendamt as te his menner of driving on the dutve in question. He is tho
only eye witness whose account fails to be considered. His account has not been
shaken by cross exsmination,

The onus of proof being on the plaintiif, the evidence contained in the statements
wade by the deceased when examined 1s clearly lacking «g going towards procf of the
allegations as set-—out in the Statement of Claim and repeated in the particulars of
negpliyence,

When one examines the evidence of Tonald Russell there is nothing, based er his
account, that estabilishes either nesgligence or contributory negligence on his part.
The act of the deceused in suddenly stepping out inte the road into the path of the
car was not an act which the witness Russell could reasonably have forseen and in su
doing teke steps to avoid or minimise the impact.

Cu the totality of the evidence and for the reasons I have attempted to set out
the cladiw fails. Judgment is entered for the lst named defendant against the

plaintiff with coste to be agreed or taxed.




